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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JULIAN DANIEL PEREZ,
)
)
Defendant-Appellant.
)
________________________________)

NO. 44568
CASSIA COUNTY NO. CR 2015-1484

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Julian Daniel Perez appeals from the district court’s order denying his Idaho
Criminal Rule (hereinafter, Rule) 35 motion for reduction of sentence. Mindful of the
fact that Mr. Perez did not provide new information in support of his motion, he asserts
that the district court abused its discretion by denying the motion.

Statement of the Facts and Course of Proceedings
On April 2, 2015, officers responded to an apartment after a resident reported
that an unknown person was trying to enter the apartment. (Presentence Investigation
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Report (hereinafter, PSI),1 p.4.) Officers spoke to Julian Perez, who they found sitting
on the front step of the apartment. (PSI, p.4.) An officer observed a syringe on the step
of the apartment, near where Mr. Perez had been sitting. (PSI, p.4.) Officers performed
a warrants check and found that Mr. Perez had a warrant for a probation violation. (PSI,
p.4.)

When Mr. Perez was searched incident to his arrest, a pipe containing a

substance that tested presumptively positive for amphetamine was located in his pants
pocket. (PSI, p.4; R., p.9.) On the step Mr. Perez was sitting on, officers also found a
cigarette pack containing a substance that tested presumptively positive for
methamphetamine. (PSI, p.4.) He was charged by information with possession of a
controlled substance, methamphetamine, possession of drug paraphernalia, and
attempted unlawful entry. (R., pp.35-38.)
Pursuant to a plea agreement, Mr. Perez pled guilty to possession of a controlled
substance. (R., pp.43-55.) As part of the plea agreement, the State agreed to dismiss
the remaining misdemeanors and to recommend a unified term of four years, with two
years fixed. (R., pp.53-55.) Mr. Perez was sentenced to a unified term of four years,
with one year fixed, but the district court suspended the sentence and placed him on
probation for two years. (R., pp.62-65.)
In 2016, a report of probation violation was filed which alleged that Mr. Perez had
contact with law enforcement and failed to notify his probation officer, moved without
first obtaining permission of his probation officer, failed to notify his probation officer that
he was unemployed, associated with an ex-felon, admitted to being present at a bar and
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The designation “PSI” includes the PSI and all attachments contained in the electronic
file, including addendums to the PSI, police reports, and substance abuse evaluations.
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to consuming alcohol, failing to provide a drug test, failing to follow through with
treatment evaluation, and failing to meet with his supervising officer as scheduled.
(R., pp.80-94.)

Mr. Perez admitted that he had violated some of the terms and

conditions of his probation, and the district court revoked his probation, but retained
jurisdiction.

(R., pp.100-104.)

Seven months later, the district court relinquished

jurisdiction without a hearing. (R., pp.108-112.)
Mr. Perez filed a timely Rule 35 motion requesting leniency. (R., pp.113-114.)
The court denied the motion without a hearing, holding that Mr. Perez had provided no
new information in support of his Rule 35 motion. (R., pp.115-118.) Mr. Perez timely
appealed from the denial of the Rule 35 motion. (R., pp.119-121.) Mindful of the fact
that he did not submit any new information in support of his Rule 35 motion, Mr. Perez
submits that the district court erred.

ISSUE
Did the district court abuse its discretion when it denied Mr. Perez’s Rule 35 motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Perez’s Rule 35 Motion
“If a sentence is within the statutory limits, a motion for reduction of sentence
under Rule 35 is a plea for leniency, and we review the denial of the motion for an
abuse of discretion.” State v. Huffman, 144 Idaho 201, 203 (2007). “When presenting a
Rule 35 motion, the defendant must show that the sentence is excessive in light of new
or additional information subsequently provided to the district court in support of the
Rule 35 motion.” Id. An appeal from the denial of a Rule 35 motion cannot be used as
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a vehicle to review the underlying sentence absent the presentation of new
information. Id.
Mr. Perez acknowledges that he did not provide any new information in support
of his Rule 35 motion. Mindful that he did not present any new information in support of
his Rule 35 motion, Mr. Perez submits that the district court abused its discretion in
denying the motion.

CONCLUSION
Mr. Perez respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a Rule 35 hearing.
DATED this 10th day of February, 2017.

__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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